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Families First Coronavirus Response Act and Coronavirus-Related Leave

The Families First Coronavirus Response Act was passed by Congress and signed by the President
on March 18, 2020, in response to the coronavirus pandemic in the United States. Included in
the new legislation are the Emergency Family and Medical Leave Expansion Act (“EFMLA”), which
expands the Family and Medical Leave Act to cover public health emergency leave, and the
Emergency Paid Sick Leave Act (“EPSLA”) which requires certain employers to provide emergency

paid sick leave.

Emergency Family and Medical Leave Expansion Act

When are the “public
health emergency
leave” provisions in
effect?

The “public health emergency leave” provisions take effect no later
than April 2, 2020 and are effective through December 31, 2020.

What is covered
“public health
emergency leave”?

The EFMLA amends the Family and Medical Leave Act of 1993
(“FMLA") to provide “public health emergency leave”.

"Public health emergency leave" is up to a total of 12 workweeks of
leave taken by an eligible employee from work who is unable to
work (or telework) due to a need for leave to care for his/her son
or daughter under 18 year old if the school or place of care has
been closed, or the child care provider is unavailable, due to a
public health emergency.

A “Public Health Emergency” is an emergency with respect to
COVID-19 declared by a federal, state or local authority.

Note that leave for an employee’s own health condition or
guarantine, or leave to care for another family member, is not
covered by “public health emergency leave”.

What employers are
covered?

Any employer who employs fewer than 500 employees.

The EFMLA does not contain an exception for employers with fewer
than 50 employees. However, such employers are not subject to
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liability in a civil action by employees for any violation of the
EFMLA.

Additionally, the US Department of Labor may exempt small
businesses with fewer than 50 employees if the EFMLA
requirements “would jeopardize the viability of the business as a
going concern”.

What employees are
covered?

For purposes of EFMLA, an eligible employee must have been
employed for at least 30 calendar days by the employer.

Both full time and part time employees are covered.

The US Department of Labor may exclude certain health care
providers and emergency responders.

An employer of an employee who is a health care provider or an
emergency responder may elect to exclude the employee.

(For all other types of FMLA leave, an employee still becomes
eligible only after working for at least 12 months and at least 1,250
hours in the previous 12-month period.)

What portion of the
“public health
emergency leave” is
paid by the employer?

The first 10 days may be unpaid leave. An employee may elect to
use any accrued paid vacation leave, personal leave, or medical or
sick leave.

For subsequent days, the employer must provide paid leave in an
amount of 2/3 of the employee’s regular rate of pay for the
number of hours the employee would normally be scheduled to
work, not to exceed $200 per day and $10,000 in the aggregate.

Is the employee
required to give the
employer notice?

If the necessity for leave is foreseeable, an employee must provide
the employer with notice “as is practicable”.

Is the employer
required to restore the
employee to the same
or equivalent position

Yes.

However, if the employer has fewer than 25 employees, then the
employer is not obliged to restore the employee’s position upon
return from “public health emergency leave”, provided that:
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after the “public health
emergency leave”?

1.

2.

The position no longer exists due to economic conditions or
other changes to the employer that are caused by the public
health emergency;

The employer makes reasonable efforts to restore the
employee to an equivalent position, with equivalent
benefits, pay and other terms and conditions of
employment; and

If the employer makes reasonable efforts for 1 year to
contact the employee if an equivalent position becomes
available.

Is there any
government-provided
assistance to help
employers fund this
mandate?

The new law provides employers some financial relief in the form
of tax credits on a dollar-for-dollar basis for EFML payments to
employees, subject to certain caps.

Emergency Paid Sick Leave Act

When are the
“emergency paid sick
leave” provisions in
effect?

The “emergency paid sick leave” provisions take effect no later
than April 2, 2020 and are effective through December 31, 2020.

What is covered
“emergency paid sick
leave”?

An employer must provide each employee with up to 80 hours of
paid sick time to the extent that the employee is unable to work (or
telework) due to a need for leave of absence because:

1.

2.

3.

4.

The employee is subject to a federal, state, or local
guarantine or isolation order related to COVID-19;

The employee has been advised by a health care provider to
self-quarantine due to concerns related to COVID-19;

The employee is experiencing symptoms of COVID-19 and
seeking a medical diagnosis;

The employee is caring for an individual who is subject to a
guarantine or isolation order or has been advised by a
health care provider to self-quarantine due to concerns
related to COVID-19;
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5. The employee is caring for a son or daughter whose school
or place of care has been closed, or whose child care
provider is unavailable, due to COVID-19 precautions;

6. The employee is experiencing any other substantially similar
condition specified the Secretary of Health and Human
Services in consultation with the Secretary of the Treasury
and the Secretary of Labor.

For part-time employees, the amount of hours of paid sick time will
be equal to the number of hours that the employee works, on
average, over a 2-week period.

An employer may not require that the employee find a
replacement employee to cover his/her hours for which the
employee is using “emergency paid sick leave”.

What are the
sequencing rules for
use of “emergency
paid sick leave”?

An employer may not require an employee to use other paid leave
before using “emergency paid sick leave”.

Can “emergency paid
sick leave” carry over
to subsequent years or
be paid out at
termination?

No.
There is no carryover of “emergency paid sick leave”.
There is no pay-out of unused “emergency paid sick leave” upon

termination, resignation, retirement, or other separation from
employment.

What employers are
covered?

In the case of a private employer, any employer who employs
fewer than 500 employees.

The Secretary of Labor has the authority to issue further
regulations to exempt small businesses with fewer than 50
employees when “it would jeopardize the viability of the business
as a going concern”.

What employees are
covered?

Both full time and part time employees are covered. Emergency
paid sick leave is available for an employee regardless of how long
the employee has been employed by the employer.

An employer of an employee who is a health care provider or an
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emergency responder may elect to exclude the employee.

Is there a maximum
amount of “emergency
paid sick leave”?

The cap is $511 per day and $5,110 in the aggregate for
“emergency paid sick leave” used when (i) the employee is subject
to a federal, state, or local quarantine or isolation order related to
COVID-19, (ii) the employee has been advised by a health care
provider to self-quarantine due to concerns related to COVID-19, or
(iii) the employee is experiencing symptoms of COVID-19 and
seeking a medical diagnosis.

The cap is 2/3 of the employee’s regular rate of pay, not to exceed
$200 per day and $2,000 in the aggregate for “emergency paid sick
leave” used when (i) the employee is caring for an individual who is
subject to a quarantine or isolation order or has been advised by a
health care provider to self-quarantine due to concerns related to
COVID-19, (ii) the employee is caring for a son or daughter whose
school or place of care has been closed, or whose child care
provider is unavailable, due to COVID-19 precautions, or (iii) the
employee is experiencing any other substantially similar condition
as declared by the Secretary of Health and Human Services in
consultation with the Secretary of the Treasury and Secretary of
Labor.

Compensation is calculated at the employee’s regular rate of pay
for the number of hours the employee would normally be
scheduled to work.

Does the EPSLA
prohibit or otherwise
impact any employer
actions?

Any employer may not discriminate or retaliate against an
employee who takes “emergency paid sick leave” and has filed a
complaint or instituted any action related to the EPSLA, or will
testify/has testified in any similar proceeding.

Violation of “emergency paid sick leave” provisions will be
considered a violation of the Fair Labor Standards Act of 1938
(FLSA) and the employer will be subject to penalties under the FLSA
with respect to such violation.

The “emergency paid sick leave” requirements will not diminish an
employee’s rights under any other federal, state or local law, any
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collective bargaining agreement, or existing employer policy.
Is the employer Each employer must keep posted, in conspicuous places where
required to give the notices are customarily posted, a model notice to be prepared by
employee notice? the Secretary of Labor by March 25, 2020. (We assume that the
DOL will include guidance for providing the notice to teleworkers.)
Is the employee After the first workday (or portion of a workday) that an employee
required to give the receives “emergency paid sick leave”, an employer may require the
employer notice? employee to follow reasonable notice procedures in order to
continue receiving such paid sick time.
Will the government The Secretary of Labor will issue guidelines to assist employers in
provide more calculating the amount of “emergency paid sick leave” by April 2,
guidance? 2020.
The Secretary of Labor may also issue regulations to reconcile
“emergency paid sick leave” with “public health emergency leave”
and the related tax credits.
Is there any The new law provides employers some financial relief in the form
government-provided | of tax credits on a dollar-for-dollar basis for EPSLA payments to
assistance to help employees, subject to certain caps.
employers fund this
mandate?

This alert is for general information purposes and should not be construed as legal advice. If you would
like information about this alert, please contact one of the firm’s attorneys:

Deborah Buyer, 212-225-8483 x1, deborah@deborahbuyerlaw.com

Lydia Fan Wong, 212-225-8483 x2, lydia@deborahbuyerlaw.com

© Deborah Buyer Law PLLC 2020 These materials do not constitute legal advice or create an attorney-
client relationship. The reader is advised to consult with an attorney to obtain legal advice.

U.S. Treasury Circular 230 Notice: U.S. Treasury Regulations require us to inform you that any U.S. tax

advice in this communication cannot be used by you to avoid tax penalties or to promote, market or
recommend to another party any transaction or matter addressed herein.
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